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Decenmber 7, 2000

LI PEZ, Circuit Judge. Herbert Berezin appeals fromthe

judgnment of the district court dism ssing his conplaint against
Regency Savi ngs Bank ("Regency"). Claimng that an error in a
prom ssory note's recitation of the interest rate resulted in
overpaynments, Berezin seeks to recover nearly $1 mllion in
interest paynents he made to Regency. The district court
granted Regency's notion to dism ss under Federal Rule of Civil
Procedure 12(b)(6), ruling that the "clear and unanmbi guous”
terms of the prom ssory note precluded consideration of any
contrary ternms in the commtment |etter relied upon by Berezin.
Because we conclude that Massachusetts law permts the
consi deration of extrinsic evidence when one party to a contract
all eges a mutual mstake inits terns, we vacate the judgnment of
the district court.
| . Background

W may affirma dismssal for failure to state a claim

"only if it clearly appears, according to the facts alleged,

that the plaintiff cannot recover on any viable theory."

Correa-Martinez v. Arrill aga-Bel endez, 903 F. 2d 49, 52 (1st Cir.
1990) . I n making this determ nation, we accept the well-pled

facts of Berezin's conplaint as true and draw every reasonabl e
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inference in his favor. See Langadi nos v. Anerican Airlines,

Inc., 199 F.3d 68, 69 (1st Cir. 2000). Accordingly, we recount
the facts as Berezin has alleged them

The original parties to this transaction, Herbert
Berezin, as general partner of Riverplace Apartnents Linmted
Partnership, and Bank of New England ("BNE"), signed a
commtnment |letter on February 8, 1988 for a $4.5 million loan to
finance the Partnership's acquisition and renovation of
properties for | ow and noderate incone housing. They executed
a note for the loan on March 11. BNE sold the note to Fleet
Bank in 1991, and Fleet sold the note to the defendant in this
action, Regency Savings Bank ("Regency"), in February, 1998.
The commitnent |etter of February 8 recites that, after three
years, the rate of interest on the | oan would be the interest
rate of three-year United States Treasury notes, plus 2.5

percent. Significantly, the commtnment |etter does not provide

for a mnimm interest rate. The prom ssory note, however
specifies that the interest rate wll not drop below ten
percent .

On August 1, 1992, the interest rate for three-year
Treasury notes fell below 7.5 percent for the first tinme since
t he execution of the note, dropping to 7.47 percent. Under the

terms of the commtnent |letter, Berezin would have been entitl ed
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to an interest rate of 9.97 percent at that tine. However,
according to the terns of the prom ssory note -- setting the
interest rate at a mninum of ten percent -- Berezin continued
to pay ten percent interest on the loan. He alleges that this
provision in the note is in error, and that he has paid excess
interest "of at |east $972,636.00" because of this m stake.

During the time that it owned the note, Fleet Bank
brought two errors to Berezin's attention: one involved an
all eged m stake in the maturity date, while the other involved
the om ssion of a demand provision that had been in the
commitnment letter but was not contained in the note. In both
i nstances, Berezin agreed to a witten nodification to the note
to reflect the terns of the conmtnent Iletter and the
under st andi ng of both parties. Berezin proffers these witten
nodi fications as evidence that other m stakes existed in the
executed note, conparable to the interest rate error.

I n support of its notion to dism ss pursuant to Rule
12(b) (6), Regency argued that the interest rate provision of the
note was unanbi guous on its face and the parol evidence rule
barred the consideration of extrinsic evidence, including the
terns of the commtnent letter, to establish the rate. Regency
claimed, in the alternative, that Berezin's claim was tine-

bar r ed.



Followwng a hearing, the district court granted
Regency's motion to disn ss. Because the court found for
Regency on the application of the parol evidence rule, it did
not reach the issue of whether the statute of limtations bars
Berezin's claim We conclude that Berezin's claim of nutual
m st ake survives a notion to dismss, and that his claimis not
barred by the statute of limtations.

1. Miutual M stake

We begin with Berezin's allegation in his conplaint
that the prom ssory note reflects a nutual mstake of the
parties with respect to the interest rate. Paragraph six of his
conpl ai nt st at es:

The note contained a significant error and
di screpancy from the commtnment letter in
that it did not clearly nmake it known that
the interest rate on the | oan woul d go bel ow
ten percent per annum and in fact that the
interest rate was required to be adjusted to
below 10% to a rate 2.5 percent per annum
above the three year Treasury Note rate with
no ten percent mninmumrate.

(Enmphasi s added). Berezin also described the two ot her m stakes
in the note, brought to his attention by Fleet, and nodified by
witten agreenment to reflect the terns specified in the
commtnment |etter. Paragraph 11 of his conplaint quotes froma

letter witten to Berezin by Fleet about one of those



di screpancies, in which Fleet noted that certain | anguage "was
uni ntentionally omtted from t he prom ssory note."
Additionally, the conplaint avers that Berezin did not becone
aware of the alleged error in the interest rate until July,
1999. I n his nmenorandum in opposition to Regency's notion to
dism ss, Berezin reiterated these allegations, claimng that,
“[ulnintentionally and w thout agreenent of the parties, the
terms of the note differed from the terns of the conmm tnent
letter." Berezin has continued to articulate this theory of
mut ual m stake on appeal, claimng in his brief that the note
contained "a significant error and discrepancy.”

In granting Regency's notion to dism ss the conpl aint,
the district court invoked the fam liar precept that the parol
evidence rule bars consideration of extrinsic evidence to
contradict the terns of an unanbi guous, fully-integrated witten

i nstrument . See, e.qg., ITT Corp. v. LTX Corp., 926 F.2d 1258,

1261 (1st Cir. 1991) ("Under Massachusetts |aw, parol evidence
may not be admtted to contradict the clear terns of an
agreenment, or to <create anbiguity where none otherw se

exists."); see also Governor Apartments Inc. v. Carney, 173 N E.

287, 289 (Mass. 1961). The district court explained its
reasoni ng as foll ows:

In summary, to countenance plaintiff's
conpl aint the court woul d have to ignore the
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parol evidence rule. The controlling
docunment in this case is the note signed by
t he plaintiff and t he def endant' s

predecessor in interest. Plaintiff sinply
cannot rely on an inconsistent prior witten
communi cation -- here, the commtnent letter

-- to alter the ternms of the note. Si nce

the terms of the note are clear and

unambi guous, they control and require

di sm ssal of plaintiff's [awsuit.

I n part, perhaps, because Berezin's conpl aint does not
identify by name his theory of "nmutual m stake,” the district
court's ruling overlooks the possibility that the prom ssory
note could be reformed if Berezin provided sufficient evidence
that the parties had nade a m stake in the note's description of
the interest rate. Nonethel ess, we nust accept all of the facts

in the conplaint as true, and indulge all reasonabl e inferences

in Berezin's favor. See Langadinos, 199 F.3d at 69. Viewed in

light of these liberal requirenents, we find that Berezin has
articul ated an adequate basis for review of his claim based on

a theory of nutual m stake. See Connecticut Gen. Life Ins. Co.

v. Universal Ins. Co., 838 F.2d 612, 622 (1st Cir. 1988) (noting

that "a pl eadi ng nmust contain a short and pl ain statenent of the
cl aimshow ng that the pleader is entitled to relief,"” but that
"[i]t is not necessary to set out the | egal theory on which the

claim is based") (quotations omtted); see also Schott

Mot orcycl e Supply, Inc. v. Anerican Honda Modtor Co., 976 F.2d
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58, 62 (1st Cir. 1992) (stating, "Rule 8 [of the Federal Rules
of Civil Procedure] does not require a party to specify its
| egal theory of recovery" so long as the conplaint inplicates
the relevant |egal issues). Significantly, Regency has never
argued that Berezin's conplaint does not adequately identify a
t heory of mutual m stake.

Massachusetts law permts reformation of witten
contracts where one party has alleged a nmutual m stake in the
terms of the agreenent. “"I'f the language of a witten
i nstrunent does not reflect the true intent of both parties, the

mutual m stake is reformble."” Pol aroid Corp. v. Travelers

| ndemmity Co., 610 N E. 2d 912, 917 (Mass. 1993). See also

M ckel son v. Barnet, 460 N.E. 2d 566, 569 (Mass. 1984) (finding
"a nmutual m stake is reformable” where "the | anguage adopted by
the parties did not reflect their true intent"). Under these
ci rcunst ances, the parol evidence rule does not bar
consideration of extrinsic evidence of the parties' actual

intent.! See Polaroid Corp., 610 N. E.2d at 917; M ckel son, 460

! The district court was concerned that Berezin was asking
for a ruling that the commtnent letter itself, and not the
prom ssory note, was the binding |egal document between the
parties. The court stated at the hearing on the motion to
dismss: "I don't wunderstand how you can go back to the
commtnment letter and attenpt to enforce the commtnent letter
as an independent contract." In fact, however, the comm tnment
letter would sinply be part of the extrinsic evidence proffered
by Berezin to substantiate his allegation of nutual m stake.
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N. E. at 570. This doctrine of reformation is driven by respect
for the parties' intent and "gives effect to the ternms nutually

agreed upon by the parties." Southeastern Ins. Agency., Inc. v.

Lunbernmens Mut. Ins. Co., 650 N. E.2d 1285, 1288 (Mass. App. Ct.

1995). See also Restatenent (Second) of Contracts, 8§ 155 cnt.
a (1981) (noting that reformation on grounds of mutual m stake
"make[s] a witing express the agreement that the parties
intended it should.").

Nonet hel ess, m ndful of the parol evidence rule, which
"bars the introduction of prior or contenporaneous witten or
oral agreenents that contradict, vary, or broaden an integrated

writing," Kobayashi v. Orion Ventures, Inc., 678 N. E. 2d 180, 184

(Mass. App. Ct. 1997), the Massachusetts courts have required a
party to present clear and convinci ng evidence before reformng

a contract on the grounds of mutual m stake. See Polaroid, 610

N. E.2d at 917 (requiring "full, clear, and decisive proof of

m stake"); Covich v. Chambers, 397 N E.2d 1115, 1120 (Mass. App.

Ct. 1979) (upholding "the stricter test of clear and convincing
proof"); see also Restatenent (Second) of Contracts, § 153 cnt.
a (noting, "because m stakes are the exception rather than the
rule, the trier of the facts should exam ne the evidence with
particul ar care" when a party attenpts to prove m stake). This

standard of proof strikes an appropriate bal ance between the
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parol evidence rule and the inportance of ensuring that a
written agreenment reflects the true intent of the parties.

I n sunmary, given the allegations inthe conplaint, and
the applicable Massachusetts |aw, we cannot conclude that "it
clearly appears, according to the facts alleged, that the
plaintiff cannot recover on any viable theory." Correa-
Martinez, 903 F.2d at 52.2

[11. The Statute of Limtations

The district court declined to rule on Regency's
statute of l|imtations argument because it found the parol
evidence rule dispositive in dismssing Berezin's conplaint.
Havi ng determ ned that Berezin's conplaint is not barred by the
parol evidence rule, we nust deci de whether Berezin's claimis
barred by the statute of Ilimtations. We conclude that

Berezin's suit is not tinme-barred.
The statute of limtations in an action for breach of

contract in Massachusetts is six years. See Mass. Gen. Laws,

2 Because Regency did not make the argunent inits notionto

dismss or on appeal, we do not consider the effect on
plaintiff's nutual m stake claim of any special status that
Regency may have as the second purchaser of the note. See

e.g., Restatenment (Second) of Contracts, 8 155 cm. f ("The
claimof a m staken party to reformation, being equitable inits
origin, is subject to the rights of good faith purchasers for
value and other third parties who have simlarly relied on the
finality of a consensual transaction in which they have acquired
an interest in property.").
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ch. 260 § 2; see also City of New Bedford v. Lloyd |nvestnent

Assoc., Inc., 292 N E. 2d 688, 688 (Mass. 1973). "When the

statute of limtations for a breach of contract begins to run
depends on whether the contract is entire or divisible."

Fl annery v. Flannery, 705 N. E. 2d 1140, 1143 (Mass. 1999). If an

obligation 1is payable in installnments, the statute of
limtations begins to run against the recovery of each

install ment from the time it becones due. See id.; dark v.

Trunble, 692 N E. 2d 74, 79-80 (Mass. App. Ct. 1998). This rule
applies even where one contract provides all the terns of the
agreenment between the parties, so |long as the contract requires

that the paynments be made in installnments. See Flannery, 705

N.E.2d at 1143. A contract need not specifically reference
install nents to be deened an installnment contract. See, e.q.

Allan R. Hackel Orqg.., Inc. v. Anerican Radio Sys. Corp., No

980335, 2000 WL 281689, at * 2 (Mass. Super. Ct. Jan. 12, 2000)
("The parties' actual performance, which has been over tine, is
areliable indication that this [is] an installnment contract.").

The pronm ssory note provides that the interest and
principal shall be payable on a nonthly basis. Massachusetts
courts have characterized such agreenents as installnment

contracts. See, e.qg., Cark, 692 N.E.2d at 79 (finding, "[t]he

note here is an installment note for a one-year period" where
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interest was due in nonthly paynents and the principal bal ance
was due in full one year after execution of the note); Chanbers

v. Lemuel Shattuck Hosp., 669 N. E.2d 1079, 1081 (Mass. App. Ct.

1996) (treating injured enployee's weekly cash benefits as an
instal | ment contract and considering "each all eged viol ati on of
t he conti nui ng weekly paynment obligation a newclaimfor statute
of limtations purposes."). Pursuant to these precedents, we
conclude that the prom ssory note is an installnment contract.
Accordingly, the statute of limtations for the recovery of each
install ment under the note runs fromthe tinme it beconmes due.

See Flannery, 705 N.E. 2d at 1143. Because Berezin filed his

conpl ai nt on Septenber 14, 1999, his claimis tinely for those
interest paynments he mde within the six-year statute of

limtations period.?3

3 As an alternative to his theory that the prom ssory note
is an install nment contract, and as a basis for even avoi di ng t he
si x-year statute of limtations period, Berezin argues that his
claimis tinmely pursuant to Mass. Gen. Laws ch. 260, 8§ 36. That
provision allows a defendant to file a conpul sory counterclaim

for recoupnent w thout regard to the statute of limtations.

However, § 36 is plainly not applicable to the instant situation
because Berezin is not filing a conpulsory counterclaim in
response to an action initiated by Regency. Berezin has
provi ded no authority for the proposition that 8 36 is a proper

basis for disregarding or extending the statute of linitations
in these circunstances, where Berezinis the plaintiff and there
was no initial claim filed by Regency. | ndeed, as we have
not ed, recoupnent, which is the essence of a counterclaim
pursuant to 8 36, is "in the nature of a defense." Uni t ed

Structures of Anmerica, Inc. v. GR G Eng'g, S.E., 9 F.3d 996,
999 (1st Cir. 1993). Therefore, 8 36 is not properly asserted

-12-



Judgnment vacat ed. Remanded for further proceedings.

by a plaintiff as authority for avoiding the statute of
[imtations.
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